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Court of Appeals of the District of Columbia 


No. 4473. 

District of Columbia, Plaintiff in Error, 

vs. 

Claude Bailey. 


1 In the Police Court of the District of Columbia, 

April Term, 1926. 

No. 36684. 

District of Columbia 


vs. 

Claude Bailey. 

Information for Violation Traffic Regulations (Speed). 

Be it remembered, That in the Police Court of the Dis¬ 
trict of Columbia, at the City of Washington, in the said 
District, at the times hereinafter mentioned, the following 
papers were filed and procedings had in the above entitled 
cause, to wit: 

Information filed April 6th, 1926. 

Plea not guilty entered. 

Case continued to April 7th, 1926. 

April 7th, 1926.—Motion to dismiss made, argued, and 
granted. Judgment not guilty. Defendant discharged. 
Exception taken to rulings of Court on matters of law and 
notice given by Asst. Corporation Counsel in open court, at 
the time of said rulings, of his intention to apply to a Jus¬ 
tice of the Court of Appeals of the District of Columbia for 
a Writ of Error. 
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April 12, 1926.—Bill of exceptions submitted. 

April 19, 1926—Bill of exceptions settled, signed, sealed, 
and filed. 

April 15, 1926.—Writ of Error received from Court of 
Appeals. 

May 19, 1926.—Copy of record and procedings in this 
case, together with Writ of Error forwarded to Court of 
Appeals in obedience to said Writ of Error. 

2 In the Police Court of the District of Columbia, 

April Term, A. D. 1926. 

The District of Columbia, ss : 

Francis H. Stephens, Esq., Corporation Counsel, by 
Alexander H. Bell, Jr., Assistant Corporation Counsel, who 
for the District of Columbia prosecutes in this behalf in his 
proper person, comes here into Court, and causes the Court 
to be informed, and complains that Claude Bailey, late of 
the District of Columbia aforesaid, on the 1st day of April, 
in the year A. D. nineteen hundred and twenty-six, in the 
District of Columbia aforesaid, and on Klingle Bridge, 
northwest, did then and there operate a certain motor 
vehicle, a passenger vehicle, at a greater rate of speed than 
fifteen miles an hour on said bridge Contrary to and in vio¬ 
lation of the Traffic Regulations in' such case made and pro¬ 
vided, and constituting a law of the District of Columbia. 

FRANCIS H. STEPHENS, 

Corporation Counsel, 

(Signed) By ALEX. H. BELL, Jr., 

Assistant Corporation Counsel. 

Personally appeared J. G. Middelthon this 6th day of 
April, A. D. 1926, and made oath before me that the facts 
set forth in the foregoing information are true, and those 
stated upon information received he believes to be true. 

[Seal Police Court of District of Columbia.] 

(Signed) W. NORGREN, 

Deputy Clerk Police Court of 

the District of Columbia. 

A true copy. Test: 

F. A. SEBRING, 

Clerk Police Court, D. C. 
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3 [Endorsed:] McMahon, Judge. Col. —. No. 
36684. Information. Traffic. District of Colum¬ 
bia vs. Claude Bailey. Address: 7 St. Car Barn. Permit 
Number 67731. Notified to appear in Court at 11 A. M. 
Speed. P. N. G. Witnesses: J. G. Middelthon, Officer. 
4/7/26. Des. 4/7/26. J. E. B. 14. 4/7/26.—Motion to 
dismiss made, argued, and granted. Exceptions noted and 
notice of intention of applying to Court of Appeals for writ 
of error given by Assist. Corp. Counsel. 4/12/26.—Bill of 
exceptions submitted. 4/19/26.—Bill of exceptions settled, 
signed, sealed & filed. 5/15/1926.—Writ of error rec’d 
from Court of Appeals. Filed Apr. 6, 1926. F. A. 
Sebring, Clerk Police Court, D. C. Copy of record & pro¬ 
ceedings in this case together with writ of error forwarded 
to Court of Appeals in obedience to said writ. 

4 In the Police Court of the District of Columbia. 

No. 36684. 

District of Columbia 
vs. 

Claude Bailey. * 

Bill of Exceptions. 

Be it remembered that this cause came on for trial before 
John P. McMahon, Esq., one of the judges of the Police 
Court of the District of Columbia on the 6th day of April, 
nineteen hundred and twenty-six, on an information charg¬ 
ing as follows: 

“In the Police Court of the District of Columbia, April 

Term, A. D. 1926. 

The District of Columbia, ss : 

Francis H. Stephens, Esq., Corporation Counsel, by 
Alexander H. Bell, Jr., Assistant Corporation Counsel 
comes here into Court, and causes the Court to be in¬ 
formed, and complains that Claude Bailey, late of the Dis¬ 
trict of Columbia, aforesaid, on the 1st day of April in the 
year A. D. nineteen hundred and twenty-six, in the District 
of Columbia, aforesaid, and on Klingle Bridge, northwest, 
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did then and there operate a certain motor vehicle, a pas¬ 
senger vehicle, at a greater rate of speed than fifteen miles 
an hour on said bridge, contrary to and in violation of the 
Traffic Regulations in such case made and provided, and 
constituting a law of the District of Columbia. 

FRANCIS H. STEPHENS, 

Corporation Counsel, 
(Signed) By ALEX. H. BELL, Jr. 

“Personally appeared J. G. Middlethon this 6th day of 
April, A. D. 1926, and made oath before me that the facts 
set forth in the foregoing information are true, and those 
stated upon information received he believes to be true. 
(Signed) W. NORGREN, 

Deputy Clerk Police Court of 

the District of Columbia. 

The regulation alleged to have been violated is Article 4, 
Section 5 ( k) of the Traffic Regulations of the District of 
Columbia, signed by M. 0. Eldridge, Director of Traffic, 
and approved by the Commissioners of the District of Co¬ 
lumbia, which provides as follows: 

“No passenger vehicle shall be operated at a 
5 greater rate of speed than 15 miles per hour, and no 
commercial motor vehicle shall be operated at a 
greater rate of speed than 12 miles per hour on the High¬ 
way Bridge, K Klingle Bridge, Calvert Street Bridge, 
Pennsylvania Avenue Bridge or Anacostia Bridge.” 

Thereupon on behalf of the District of Columbia, a wit¬ 
ness, J. G. Middelthon, a member of the Metropolitan Police 
Force of the District of Columbia, was introduced, who tes¬ 
tified that he paced the defendant, Claude Bailey, across 
said Klingle Bridge and that the speed of the defendant’s 
vehicle was at the rate of twenty-two miles an hour; that 
defendant was operating a passenger motor vehicle, belong¬ 
ing to the Capital Traction Company, going north on Con¬ 
necticut Avenue, northwest, at about — o’clock in the day 
of said date; that there are poles supporting overhead trol¬ 
ley wires of the Capital Traction Company in the center of 
Connecticut Avenue at this point, and that the roadway 
narrows at the point where the bridge connects with the 
highway. 
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Whereupon the District of Columbia stated its case 
closed, and defendant, through his counsel, moved the Court 
that the case be dismissed upon the ground that under the 
Act of Congress known as the District of Columbia Traffic 
Act 1925, approved March 3, 1925, the Director of Traffic, 
appointed by the Commissioners of the District, was with¬ 
out power or authority, under Section 6 (b) of said Act— 

(Section 6 ( b ) reads: 

“The Director is hereby authorized, beginning 50 days 
after the enactment of this Act, (1) to make reasonable 
regulations with respect to brakes, horns, lights, mufflers, 
and other equipment, the speed and parking of vehicles, the 
registration of motor vehicles, the issuance and revocation 
of operators’ permits, and such other regulations with re¬ 
spect to the control of traffic in the District not in conflict 
with any law of the United States as are deemed advisable, 
which regulations shall remain in force until revoked by the 
director with the approval of the Commissioners, and (2) 
to prescribe within the limitations of this Act reasonable 
penalties of fine, or imprisonment not to exceed ten days in 
lieu of or in addition to any fine, for the violation of 
6 any such regulations. Such regulations shall be¬ 
come effective when adopted and promulgated by the 
Commissioners in accordance with law.”) 

to make, and the Commissioners without power or author¬ 
ity to promulgate, the said regulation limiting the rate of 
speed over said Klingle Bridge to not more than 15 miles an 
hour because Congress itself in said Traffic Act provides, in 
Section 9 (a) of said Act, that no motor vehicle shall be 
operated upon the public highway in the District at a rate 
of speed greater than 22 miles per hour, except in such out¬ 
lying districts and on such arterial highways as the Di¬ 
rector may designate, and that, in Section 9 (b), no indi¬ 
vidual shall operate a motor vehicle over any public high¬ 
way in the District at a rate of speed greater than is rea¬ 
sonable and proper, having regard to the width of the pub¬ 
lic highway, the use thereof and the traffic thereon. 

No evidence being presented on behalf of the defend¬ 
ant, the Court adjourned until April 7, 1926. Whereupon 
on April 7, 1926, the defendant’s motion to dismiss was 
granted by the Honorable John P. McMahon in a written 
opinion filed in the cause, and the District of Columbia, 
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then and there by its proper person and counsel noted an 
exception in open court to the rulings of the Court on the 
matters of law therein, and gave notice of its intention to 
apply to the Court of Appeals of the District of Columbia 
for a Writ of Error. Whereupon a judgment of not guilty 
was entered in said case. 

Comes now the District of Columbia, by its proper per¬ 
son and counsel, and prays the Court to sign this Bill of 
Exceptions, and the same is signed and settled, now for 
then, and made a part of the record in this case, this 19th 
day of April, 1926. 

[Seal Police Court of District of Columbia.] 

(Signed) JOHN P. McMAHON, 

Judge. 

7 [Endorsed:] Copy. #36684. D. C. vs. Claude 
Bailey. 4-12-1926.—Bill of Exceptions Submitted. 

4-19-1926.—Bill of Exceptions settled, signed, sealed & filed. 
Filed Apr. 19, 1926. F. A. Sebring, Clerk of Police Court, 
D. C. 

8 United States of America, ss : 

The President of the United States to the Honorable John 
P. McMahon, Judge of the Police Court of the District of 
Columbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Police Court, before you, between District of Columbia, 
plaintiff, and Claude Bailey, defendant, Information No. 
36,684, a manifest error hath happened, to the great dam¬ 
age of the said plaintiff, as by its complaint appears. We 
being willing that error, if any hath been, should be duly 
corrected, and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and 
openly, you send the record and proceedings aforesaid, with 
all things concerning the same, to the Court of Appeals of 
the District of Columbia, together with this writ, so that 
you have the same in the said Court of Appeals, at Wash¬ 
ington, within 15 days from the date hereof, that the record 
and proceedings aforesaid being inspected, the said Court 
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of Appeals may cause further to be done therein to correct 
that error, what of right and according to the laws and cus 
toms of the United States should be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 15th day of May, in the 
year of our Lord one thousand nine hundred and twenty 
six. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed by 

JOSIAH A. VAN ORSDEL, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 

9 [Endorsed:] Filed May 15, 1926. F. A. Sebring, 
Clerk of Police Court, D. C. 

10 In the Police Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I,F. A. Sebring, Clerk of the Police Court of the District of 
Columbia, do hereby certify that the foregoing pages, num¬ 
bered from 1 to 7 inclusive, to be true copies of originals 
in cause No. 36684 wherein the District of Columbia is 
plaintiff and Claude Bailey defendant, as the same remain 
upon the files and records of said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, the City of Washington, in said 
District, this 19tli day of May, A. D. 1926. 

[Seal Police Court of District of Columbia.] 

F. A. SEBRING, 

Clerk Police Court , Dist. of Columbia. 

Endorsed on cover: District of Columbia Police Court. 
No. 4473. District of Columbia, plaintiff in error, vs. Claude 
Bailey. Court of Appeals, District of Columbia. Filed 
May 19, 1926. Henry W. Hodges, clerk. 

(2269) 






Return to Writ of Certiorari. 


Court of Appeals of the District of Columbia 

APRIL TERM, 1926. 

No. 4473. 

DISTRICT OF COLUMBIA, PLAINTIFF IN ERROR, 

vs. 

CLAUDE BAILEY. 


IN ERROR TO THE TOLICE COURT OB’ THE DISTRICT OF 

COLUMBIA. 


FILED SEPTEMBER 17, 1926. 


The United States of America, ss : 

The President of the United States of America to the 
Honorable the Judges of the Police Court of the District 
of Columbia, Greeting: 

Whereas in a certain suit in said Police Court between 
District of Columbia, Plaintiff, and Claude Bailey, de¬ 
fendant, which suit was removed to the Court of Appeals 
of the District of Columbia by virtue of a Writ of Error, 
agreeably to the act of Congress in such case made and 
provided, a diminution of the record and proceedings of 
said cause has been suggested, to wit: 

“1. The written opinion of the Police Court Judge who 
heard the aforesaid cause at its trial below.’’ 

You, therefore, are hereby commanded that, searching 
the record and proceedings in said cause, you certify what 
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omissions, to the extent above enumerated, you shall find 
to the said Court of Appeals, so that you have the same, 
together with this writ, before the said Court of Appeals 
forthwith. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the Sixteenth day of Sep¬ 
tember, in the year of our Lord one thousand nine hun¬ 
dred and twenty-six. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

[Endorsed:] Court of Appeals of the District of Co¬ 
lumbia. No. 4473, April Term, 1926. District of Colum¬ 
bia, plaintiff in error, vs. Claude Bailey. Writ of cer¬ 
tiorari. Filed Sept. 16, 1926. F. A. Sebring, Clerk Police 
Court, D. C. 

In the Police Court of the District of Columbia. 

No. 36684. 

District of Columbia 
vs. 

Claude Bailey. 

Speed. 

The information charges that the defendant on the 1st 
day of April, 1926, on Klingle Bridge, did then and there 
operate a certain motor vehicle at a greater rate of speed 
than fifteen miles per hour, contrary to and in violation 
of the Traffic Regulations in such case made and pro¬ 
vided. 

The Traffic Regulation alleged to have been violated is 
Article IV, Section 5, paragraph (k) which provides as 
follows: 

4 4 No passenger vehicle shall be operated at a greater 
rate of speed than 15 miles per hour, and no commercial 
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motor vehicle shall be operated at a greater rate of speed 
than 12 miles per hour on the Highway Bridge, Klingle 
Bridge, Calvert Street Bridge, Pennsylvania Avenue . 
Bridge, or Anacostia Bridge/ ’ 

In the Traffic Act of March 3, 1925, the term “public 
highway” means any street, road, or public thoroughfare. 

By Section 6 ( b ) of the Act of Congress known as the 
Traffic Act the director of traffic is authorized to make 
reasonable regulations with respect to brakes, horns, 
lights, mufflers, and other equipment, the speed and park¬ 
ing of vehicles, the registration of motor vehicles, the 
issuance and revocation of operators’ permits and such 
other regulations with respect to the control of traffic in 
the District not in conflict with any law of the United 
States as are deemed advisable. The contention on behalf 
of the District of Columbia is that, Congress in said Sec¬ 
tion 6 (b) of the Traffic Act intended to and did authorize 
the Director of Traffic to regulate the speed of all motor 
vehicles in the District and that, in the exercise of this 
authority, the Director has power to provide that upon all 
public highways (including outlying districts and arterial 
highways) the rate of speed at which any or all motor 
vehicles may be operated shall be less then twenty-two 
miles per hour and not greater then the Director shall de¬ 
termine, be it 6, 8, 12, 15, 18, or 20 miles per hour, as the 
case may be; and that the director has the further power, 
if he so desires, to provide that in outlying districts and on 
all arterial highways designated by him any or all motor 
vehicles may be operated at a rate of speed in excess of 
twenty-two miles per hour and not greater than the Di¬ 
rector may determine. 

Said Section 6 (b) taken by itself and literally construed 
vests the Director with absolute power to fix the rate of 
speed for any and all vehicles upon any and all of the pub¬ 
lic highways in the District, and in the exercise of this 
authority he alone could fix the rate of speed and he could 
not only lessen the rate of speed upon all public highways 
(including outlying districts and arterial highways) but 
he could also increase the rate of speed on all public high- 
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ways which have not been designated by him as outlying 
district or arterial highways or boulevards. 

But, as was said by our Court of Appeals in Miles Plant¬ 
ing Co. v. Carlisle, 5 App. D. C., 138, 144: 

“It is an undoubted rule of construction that the special 
meaning or purpose that might under some circumstances 
be found to lurk in a single word or part of a sentence must 
yield to the plain intention disclosed by the whole.” 

In Peck v. Jenness, 7 HoWG12, the Supreme Court of the 
United States said: 

“But it is among the elementary principles with regard 
to the construction of statutes, that every section, provi¬ 
sion and clause of a statute shall be expounded by refer¬ 
ence to every other; and if possible, every clause and provi¬ 
sion shall avail, and have the effect contemplated by the 
legislature. One portion of a statute should not be con¬ 
strued to annul or destroy what has been clearly granted 
by another. The most general and absolute terms of one 
section may be qualified and limited by conditions and ex¬ 
ceptions contained in another, so that all may stand to¬ 
gether.” 

In United States v. Boisdore’s Heirs, 8 How. 113, the 
Supreme Court of the United States said: 

“In expounding a statute, we must not be guided by a 
single sentence or member of a sentence, but look to the 
provisions of the whole law, and to its object and policy.” 

In Brown v. Duchene, 19 How. 183, the Supreme Court of 
the United States said: 

4 4 The general words used in the clause of the patent laws 
granting the exclusive right to the patentee to use the im¬ 
provement, taken by themselves, and literally construed, 
without regard to the object in view, would seem to sanc¬ 
tion the claim of the plaintiff. But this mode of expound¬ 
ing a statute has never been adopted by any enlightened 
tribunal—because it is evident that in many cases it would 
defeat the object which the legislature intended to accom¬ 
plish. And it is well settled that, in interpreting a statute, 
the court will not look merely to a particular clause in which 
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general words may be used, but will take in connection with 
it the whole statute (or statutes on the same subject) and 
the objects and policy of the law, as indicated by its various 
provisions, and give to it such a construction as will carry 
into execution the will of the legislature, as thus ascer¬ 
tained, according to its true intent and meaning.’’ 

And in Pollard v. Bailey, 20 Wall. 525, 526, the Supreme 
Court of the United States said: 

4 ‘The intention of the legislature, when properly ascer¬ 
tained, must govern in the construction of every statute. 
For such purpose the whole statute must be examined. 
Single sentences and single provisions are not to be selected 
and construed by themselves, but the whole must be taken 
together. ’ ’ 

What is the intention of Congress as expressed by the 
whole traffic Act of March 3,1925f 

Section 9 (a) provides as follows: 

“No motor vehicle shall be operated upon any public 
highway in the District at a rate of speed greater than 22 
miles per hour, except in such outlying districts, and on 
such arterial highways, as the director may designate.” 

This Section contains the first qualifications and limita¬ 
tion upon the absolute power conferred by said Section 6 
(5), and under its terms Congress itself expressly provides 
that no motor vehicle shall be operated upon any public 
highway in the District at a rate of speed greater than 22 
miles per hour, except in such outlying districts, and on 
such arterial highways, as the director may designate . 

It will not be seriously contended, therefore, that in the 
facjtof this express provision by Congress itself, that the 
Director has authority under said Section 6 ( b) to pass a 
regulation providing that on public highways, other than 
outlying districts and arterial highways or boulevards, 
motor vehicles may be operated at a rate of speed in ex¬ 
cess of twenty-two miles per hour. 

Section 9 (b) of the Traffic Act provides as follows: 

“No individual shall operate a motor vehicle over any 
public highway in the District * * * at a rate of speed 
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greater than is reasonable and proper, having regard to 
the width of the public highway, the use thereof, and the 
traffic thereon; * * *. 

Congress itself not only provides in Section 9 (a) that 
no motor vehicle shall be operated upon any public high¬ 
way in the District at a rate of speed greater than twenty- 
two miles per hour, except in such outlying districts, and 
on such arterial highways, as the director may designate, 
but in Section 9 (b) Congress itself has further expressly 
provided that on individual shall operate a motor vehicle 
over any public highway in the District (and this includes 
outlying districts and arterial highways) at a rate of speed 
greater than is reasonable and proper, haveing regard to 
the width of the public highway, the use thereof, and the 
traffic thereon. This is only another way of saying that a 
man traveling the public highways of the District (except 
outlying districts and arterial highways) shall not exceed 
twenty-two miles per hour, but shall have the right to 
travel up to that speed, provided it is not unsafe or un¬ 
reasonable for him to do so under the immediate surround¬ 
ing conditions. The only difference between such a read¬ 
ing of said Sections 9 (a) and 9 (b) and their actual reading 
is that the permission to travel at any speed, not unsafe or 
unreasonable, up to the maximum fixed, instead of being 
couched in the affirmative, is put in the negative. The 
traveler is told, You may not travel at/an unsafe or unrea- 
sonable speed and you may not exceed twenty-two miles per 
hour, safe or unsafe—but any other limitation upon you 
is prohibited. This can mean but one thing, and that is 
that the traveler is authorized to travel at an unsafe or 
unreasonable rate or does not exceed the limit of twenty-two 
miles per hour fixed by Congress. It is merely putting in 
a negative and roundabout way what possibly could better 
have been said directly and affirmatively. (Ex Parte 
Daniels, 183. Cal. 636). 

In Capital Traction Co. v. King, 44 App. C. D., 315, 318, 
the Court said: 

* * * * * # # 

* 

“The power of the Commission (Interstate Commerce) 
to prescribe regulations to effectuate the purpose of^ny of 
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the provisions of the act is plain, for without such power 
those provisions would be a nullity. But an exception to 
this somewhat general grant of power is found in the provi¬ 
sion relating to the speed of cars, for that section does not 
purport to clothe the Commission with authority to say 
what shall be a reasonable rate of speed. On the con¬ 
trary, it expressly provides that car s shall not exceed 15__ 
miles an hour within the city limits,/^*: they shall not ex¬ 
ceed 6 miles an hour at street crossings. It matters not 
what time of day or night cars approach these crossings 
or whether there is a pedestrian upon the street, if they 
exceed 6 miles an hour someone is subject to a heavy 
penalty. The Commission arbitrarily has said that no car, 
at any time, within the limits of the city, shall exceed a 
speed of 6 miles an hour in crossing a street. If the Commis¬ 
sion possessed authority to do this, it might have restricted 
the speed of cars to 6 miles an hour, or less, along certain 
streets or within certain zones of the District, upon the 
theory that the safety of the public required such restriction. 

It is plain that such a regulation would transcend the power 
of the Commission. * * *” 

Thus it will be seen that according to the expressed in¬ 
tention of Congress the Director cannot under Section 6 
(b) provide for a greater rate of speed than twenty-two 
miles per hour upon any of the public highways of the Dis¬ 
trict which have not been designated by him as outlying 
districts or arterial highways or boulevards, because Con¬ 
gress itself has provided inSgction 9 (a) that no vehicle 
shall be operated upon arfyjjmgfiway in the District at a 
rate of speed greater than twenty-two miles per hour, ex¬ 
cept in sudi'OulLuing districts and on such arterial high¬ 
ways as tlfffc^nfcn/ designate. 

And it is equally clear that according to the expressed 
intention of Congress the Director cannot, under said Sec¬ 
tion 6 (b) provide that on public highways which have not 
been designated by him as outlying districts or arterial 
highways, the rate of speed shall be less than twenty-two 
miles per hour and not greater than the Director shall 
determine, because Congress itself has provided in Sec¬ 
tions 9 (a) and 9 (b) that on all public highways which have 
not been designated as outlying districts or arterial high- 
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ways all motor vehicles may travel at any speed they de¬ 
sire, provided they do not travel at an unsafe or unreason¬ 
able rate, or exceed the limit of twenty-two miles per hour 
fixed by Congress itself. 

Under said Section 6 (b) Congress has conferred upon 
the Director authority to make reasonable regulations with 
respect to the speed of vehicles and the control of traffic in 
the District not in conflict with any law of the United States. 

A regulation by the Director that on public highways 
which have not been designated by him as outlying dis¬ 
tricts or arterial highways, the rate of speed shall be less 
then twenty-two miles per hour and not greater than the 
Director shall determine, would be in effect a declaration 
by the Director that to exceed the limit thus fixed by him 
would be unsafe or unreasonable. In a prosecution for a 
violation of the Traffic Act of March 3, 1925, the question 
of whether or not the speed traveled on such highways is 
unreasonable or unsafe is a matter for the consideration 
of the court or jury, and the scheme of Congress authorizes 
the submission of this question to the court or jury in a 
criminal case, called upon to pass upon the guilt or inno¬ 
cence of a person charged with traveling at an unsafe or 
unreasonable speed. The effect of the regulation promul¬ 
gated by the Director is to foreclose the question of the 
reasonableness of the speed, and to substitute the judg¬ 
ment of the Director for the judgment of the court or jury. 
It is evident that the two plans are in direct conflict, and 
that the conflict is a very material one. Under the Act of 
Congress a motor vehicle driver, provided he keeps within 
the limits expressly fixed by Congress, is only confronted 
with the problem of keeping his vehicle at a speed which 
reasonable men would conclude to be a reasonable speed. 
While, on the other hand, he is confronted with the arbi¬ 
trary rule fixed by the Director, so that he would be wholly 
within his rights in traveling at a speed of say 14.9 miles, 
and violating the Director’s regulation in traveling at a 
speed of 15.1 miles, whereas, in fact, it might be much more 
reasonable to travel at a speed of 15.1 miles sometimes on 
that particular highway than to travel at a slower rate of 
speed at other times when the traffic was more congested. 
It seems then that the regulation of the Director which de¬ 
termines the question of what speed is reasonable, and 
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which forecloses that question in a judicial investigation, 
is in direct conflict with the scheme of Congress by which 
that »uestion is left open for the determination of the court 
or jury. The defendant would have a right under the Act 
of Congress to drive on such highways at a rate of speed 
that was reasonable and proper under all the circumstances, 
and the fixing of an arbitrary speed limit by the Director 
would restrict that right and would be a regulation in di¬ 
rect conflict with the Act of Congress (Ex Parte Daniels, 
183 Ca. 636). 

This leaves for consideration and determination the ques¬ 
tion of the power and authority of the Director to regulate 
* the rate of speed for vehicles in such outlying districts and 
on arterial highways designated by him. 

Section 14 of the Traffic Act provides as follows: 

“For the purpose of expediting Motor-vehicle traffic the 
director is authorized and directed to designate and estab¬ 
lish as arterial highways or boulevards such public high¬ 
ways as he deems advisable, to provide for the equipment 
of any such highway or boulevard with such traffic-control 
lights and other devices for the proper regulation of traffic 
thereon, as may be appropriated for by the Congress from 
time to time.” 

In this Section of the Traffic Act, for the express purpose 
of “expediting motor-vehicle traffic Congress has author¬ 
ized and directed the Director to designate and establish as 
arterial highways or boulevards such public highways as 
he deems advisable. Under Sections 9 (a) and 9 (b) Con¬ 
gress had already fixed the rate of speed for motor vehicles 
upon all public highways in the District except these outly¬ 
ing districts and arterial highways or boulevards to be 
designated by the Director. As Congress, in said Section 
14, gave the Director authority to designate and establish 
arterial highways or boulevards for the express purpose 
of “expediting motor-vehicle traffic,” and as Congress had 
already provided by Section 9 (a) that no motor vehicle 
shall be operated upon any public highway ar a rate of 
speed greater than twenty-two miles per hour, except in 
such outlying districts and on such arterial highways, and 
as Congress expressly refrained from providing at what 
rate of speed in excess of twenty-two miles per hour motor 
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vehicles might be operated in such outlying districts and on 
such arterial highways, it was plainly the intention of Con¬ 
gress that under the authority vested in him by said Sec¬ 
tion 6 (b) y the Director should fix a speed limit in excess of 
twenty-two miles per hour and not greater than the Director 
should determine for such outlying districts and such ar¬ 
terial highways and that the Director should not fix a speed 
limit less than twenty-two miles per hour for such outlying 
districts and arterial highways. 

The authority conferred upon the Director by Section 
14 “to provide for the equipment of any such highway or 
boulevard with such traffic-control lights and other devices 
for the proper regulation of traffic thereon, as may be ap¬ 
propriated for by the Congress from time to time,” means, 
and can only mean, that the traffic traveling at a lawful 
rate of speed on such highways may be properly regulated 
by traffic-control lights and other similar devices with re¬ 
spect to the stopping, starting, turning, etc., of vehicles, and 
such language is not and cannot be construed to be a dele¬ 
gation of authority with respect to the regulation of the 
speed of motor vehicles thereon, because in Section 6 (b) 
express authority is given to the Director to make speed 
regulations, and it is further provided by Section 6 (c) that 
such speed regulations shall, when adopted, be printed in 
one or more of the daily newspapers published in the Dis¬ 
trict, and no penalty shall be enforced for any violation of 
such regulation which occurs within ten days after such 
publication. 

Wherefore, the Director having no authority under the 
Traffic Act of March 3, 1925, to make the regulation alleged 
to have been violated, it cannot stand. Even if the regula¬ 
tion is reasonable, just and proper in itself, and even neces¬ 
sary for the preservation of peace and good order and the 
safety of the public, yet, if the Director has no authority to 
make it, it cannot stand. Taylor v. D. C., 24 App., D. C. 392. 

(Signed) JOHN P. MAHON, 

Judge. 

April 7, 1926. 

4/7/26. 
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A true copy. . 

Test : 

[Seal of Police Court of District of Columbia.] 

F. A. SEBRING, 

Clerk Police Ct., D. C. 

[Endorsed:] Police Court, D. C. District of Columbia 
vs. Claude Bailey. No. 36684. Opinion. Filed Apr. 7,1956. 

[Endorsed:] No. 4473. District of Columbia, plaintiff 
in error, vs. Claude Bailey. Return to writ of certiorari. 
Court of Appeals, District of Columbia. Filed Sep. 17, 
1926. Henry W. Hodges, clerk. 
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APRIL TERM, 1926. 


No. 4473. 


DISTRICT OF COLUMBIA, Plaintiff in Error, 

vs. 

CLAUDE BAILEY. 


BRIEF FOR PLAINTIFF IN ERROR. 


Statement of the Case. 

This case is before the court by virtue of a writ of 
error to the Police Court of the District of Columbia. 
In the court below one Claude Bailey was charged 
with a violation of the traffic regulations of the Dis¬ 
trict of Columbia, the information alleging, in sub¬ 
stance, that he drove a motor vehicle over the Klingle 
Bridge at a greater rate of speed than 15 miles per 
hour. Attorney for defendant moved to dismiss the 
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prosecution on the ground that the Director of Traffic 
had no authority to make the regulation, and the court 
below, in a written opinion, made a part of the record 
herein, sustained said motion, to which ruling excep¬ 
tion was noted and a petition made for a writ of error, 
which was granted by this Honorable Court. 

ARGUMENT. 

The traffic regulation alleged to have been violated 
is as follows : 

“No passenger vehicle shall be operated at a 
greater rate of speed than 15 miles per hour, 
and no commercial motor vehicle shall be oper¬ 
ated at a greater rate of speed than 12 miles 
per hour on the Highway Bridge, Klingle 
Bridge, Calvert Street Bridge, Pennsylvania 
Avenue Bridge, or Anacostia Bridge.’’ 

The sections of the Act of May 3,1925, known as the 
“Traffic Act,” which are pertinent to this case are as 
follows: 


“Sec. 6 . (a) The commissioners are hereby 
authorized to appoint a director of traffic who, 
under the direction of the major and superin¬ 
tendent of police of the District of Columbia, 
shall perform the duties prescribed in this act 
and such additional duties, not inconsistent 
therewith, in respect of the regulation and con¬ 
trol of traffic in the District, as the commis¬ 
sioners may require. * * * 

“(ft) The Director is hereby authorized, be¬ 
ginning 50 days after the enactment of this act, 



3 


(1) to make reasonable regulations with respect 
to brakes, horns, lights, mufflers, and other 
equipment, the speed and parking of vehicles, 
the issuance and revocation of operator’s per¬ 
mits, and such other regulations with respect to 
the control of traffic in the District not in con¬ 
flict with any law of the United States as are 
deemed advisable, which regulations shall re¬ 
main in force until revoked by the Director with 
the approval of the commissioners, and (2) to 
prescribe within the limitations of this act rea¬ 
sonable penalties of fine, or imprisonment not 
to exceed ten days in lieu of or in addition to 
any fine, for the violation of any such regula¬ 
tions. Such regulations shall become effective 
when adopted and promulgated by the commis¬ 
sioners in accordance with law. 

“Sec. 9. (a) No motor vehicle shall be oper¬ 
ated upon any public highway in the District at 
a rate of speed greater than 22 miles per hour, 
except in such outlying districts, and on such 
arterial highways, as the Director may desig¬ 
nate. 

“(&) No individual shall operate a motor 
vehicle over any public highway in the District 
(1) recklessly; or (2) at a rate of speed greater 
than is reasonable and proper having regard to 
the width of the public highway, the use thereof, 
and the traffic thereon; or (3) so as to endanger 
any property or individual; or (4) so as un¬ 
necessarily or unreasonably to damage the pub¬ 
lic highway.” 

The judge below concedes that Section 6, if taken 
alone, is ample authority for the regulation in ques- 
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tion (Opinion, p. 3), but says that the regulation is in 
direct conflict with Section 9 (a) and (b) (Opinion, p. 
6), and therefore cannot stand, citing Capital Trac¬ 
tion Co. vs. King, 44 App. D. C., 315. That case can 
be distinguished from the present one, for there the 
Interstate Commerce Commission had no independent 
grant of power to regulate speed such as is given by 
Section 6 of the Traffic Act and such as is conferred 
on the Commissioners of the District by the act ap¬ 
proved March 3, 1893 (27 Stat., 544), which provides: 

“And the control of bridges, except the Aque¬ 
duct bridge across Rock Creek in the District 
of Columbia, is hereby conferred on the Com¬ 
missioners of the District of Columbia, and they 
are hereby required to make such proper regu¬ 
lations as they may deem necessary for the 
safety of the public using said bridges, and for 
the lighting and police control of the same.” 

In this connection, we contend that the court below 
also erred in taking the position that it is the Director 
of Traffic who “makes” the regulation in question. 
On the contrary, the regulation is promulgated by the 
Commissioners of the District in the same manner as 
any other municipal ordinance, and the mere fact that 
the Director has suggested the regulation to the Com¬ 
missioners does not make him the legislative officer. 
“Such regulations shall become effective when adopted 
and promulgated by the Commissioners in accordance 
with law” (Sec. 6 b). Therefore we are concerned, 
not with whether the Director had the power to 
“make” the regulation, but rather with whether the 



5 


various sections of the Traffic Act above recited au¬ 
thorize the Commissioners to promulgate the regula¬ 
tion, or, failing this, whether the Act of March 3, 
1893 (27 Stat., 544), conferred on them that power. 

But to answer the main proposition advanced in the 
opinion of the judge below, viz., that the only grant of 
power to regulate speed is contained in Section 
9 (a )—that is, in outlying districts and on arterial 
highways—and that the regulation conflicts with Sec¬ 
tion 9 (b) of the act, a search of authorities yields the 
following: 

“A statute fixing a general rate for the State 
is not deemed in conflict with a municipal regu¬ 
lation making a lower maximum at certain dan¬ 
gerous places within the municipality’’ (Huddy 
on Automobiles, p. 84). 

In the case of Ham et al. vs. Los Angeles County, 
189 Pac., 462 (Cal.), one of the grounds for a motion 
for a new trial was the refusal of the court to admit in 
evidence an ordinance of the county of Los Angeles 
which declared it unlawful to drive a vehicle over any 
county bridge at a rate greater than five miles per 
hour. The objection was raised that this ordinance 
was in conflict with the State motor-vehicle act, which 
provided a higher rate of speed. The court of ap¬ 
peals said, in reversing the court below: 

“Regulations are not in conflict with the 
state motor vehicle act which merely place ad¬ 
ditional and more stringent limitations upon 
the operation of motor vehicles than those pre¬ 
scribed by the state law. * * * Where the 
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legislature has assumed to regulate a given 
course of conduct by prehistory enactments, a 
municipality with subordinate powers to act in 
the matter may make such new and ad Ttional 
regulations in aid and furtherance of th^ pur¬ 
pose of the general law as may seem fit and ap¬ 
propriate to the necessities of the particular 
locality, and which are not in themselves un¬ 
reasonable.” 

In City of Bellingham vs. Cissna, 44 Wash., 397, a 
city ordinance prohibited a greater rate of speed than 
six miles per hour at certain places. The State law 
provided that in thickly settled or business portions 
of any city a speed of 12 miles per hour should be the 
limit. Another section (11) provided, as does the 
District law, that no driver should operate his motor 
at a speed greater than reasonable and proper, hav¬ 
ing regard to the traffic and use of the highway, or so 
as to endanger the life or limb of any person. In 
holding the regulation valid, the court of appeals said: 

“As Section 11 seems to contemplate that it 
may at times become necessary to require a less 
rate of speed than 12 miles an hour, we fail to 
understand why the council of the city of Bel¬ 
lingham is not still entitled to pass and enforce 
an ordinance for the reasonable regulation of 
such speed, even though fixed at less than 12 
miles per hour. * * * We ( j 0 no ^ linc ] er _ 

stand that the words, ‘free use of such public 
road,’ etc., as employed in Section 12, conferred 
upon the owner an absolute right to travel the 
streets of any city at such rate of speed as he 
might desire, provided he did not exceed 12 
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mil s per hour, or that, by reason of such enact¬ 
ment, the municipal authcrities could not by 
ordinance prevent him from so doing. * * * 

If it had been the intention of the legislature to 
provide that no municipal ordinance, regulating 
speed of automobiles, should be permitted, it 
could have so stated.” 

Six other justices concurred. 

In Christensen vs. Tate, 87 Neb., 848; 128 N. W., 
622, the State law provided that no operator should 
drive a car at a speed greater than was reasonable 
and proper, having regard to the traffic and use of the 
highway, or so as to endanger the life or limb of any 
person. It then provided specifically that in the 
built-up portion of any city a speed not greater than 
one mile in four minutes was allowable and outside 
cities a speed of 20 miles per hour. It also provided 
that cities and towns should not have power to pass 
any ordinance excluding or prohibiting any motor 
owner from the free use of the highway and declared 
null and void all existing ordinances. 

The city ordinance challenged was one providing 
an eight-mile limit in the business district and four 
miles while turning corners. The opinion of the 
court read: 

“The fact that the legislature has provided 
limitations on the speed of motor vehicles does 
not prevent further restrictions by the city, if 
they are reasonable and made necessary by 
special conditions and circumstances that were 
plainly not considered by the legislature.” 
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In Roper vs. Greenspon, 198 S. W., 1107 (Mo.), one 
of the contentions of plaintiff was that the act of the 
Legislature by its terms precluded a city from fixing 
a speed limit. The act read: 

“Every person operating a motor vehicle on 
the public highway of this state shall drive the 
same in a careful and prudent manner and at a 
rate of speed so as not to endanger the property 
of another or the life or limb of any person.’* 

The act then provided that a speed in excess of 25 
miles per hour should be presumptive evidence of neg¬ 
ligence. A city ordinance providing a lesser speed 
was sought to be introduced in evidence, but was ex¬ 
cluded by the court as superseded by the act. In re¬ 
versing the court below, the appellate court said: 

“Did the legislature, with no practical knowl¬ 
edge of conditions in congested centers, or of 
the conditions of the streets and highways 
thereof, intend to preclude the law-making 
bodies of such places from regulating speed of 
vehicles therein, in the exercise of the police 
powers? If it did, it is well to know it, to the 
end that the next legislature may undo such a 
vicious act. * * * Before we hold that the 

police power has been withdrawn from these 
municipalities the legislative language will 
have to be more explicit than that found in this 
act.” 
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To the same effect is St. Louis vs. Hammond, 199 
S. W., 411. 

These authorities, we believe, fully support the 
proposition that there is no conflict between the regu¬ 
lation and the act of Congress. We further contend 
that the authority for the regulation is twofold, first 
by virtue of the Act of March 3, 1893 (27 Stat., 544), 
supra, and, second, by virtue of the provisions of Sec¬ 
tion 6 (a) and (b) of the Traffic Act. If, as the judge 
below holds, the power to regulate speed is confined 
to outlying districts and arterial highways, what is 
the purpose of the grant to regulate speed in Section 
6 ( b) ? The same power would not be granted twice 
in the same act, once in 6 (b) and again in 9 (a); there¬ 
fore the grant in Section 6 must have some meaning 
or it would not be there. As we have shown, there is 
no inconsistency between the regulation and Section 
0(b); the sixth section can be taken alone and, as the 
judge below concedes, so taken is ample authority for 
such a regulation. A bridge is a part of the highway, 
as all the authorities hold, and the right to regulate 
speed over a bridge is incident to the general power 
to regulate speed over any highway. It appears that 
the court below missed the thought behind Section 
9 (a) and (b ); that Section 9 (a) is a limit on the 
maximum, not the minimum speed, and that 9 (b) is 
likewise. In other words, a driver is told, “You may 
operate a motor up to 22 miles per hour, or whatever 
the lawful rate may be, but not if it is unsafe or un¬ 
reasonable for you to do so under the circumstances.” 
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That is all that was intended by this section, and to 
say that it is meant as a limitation on another section 
of the act conveying an entirely different thought and 
purpose is reading something into the act that is not 
there. The ruling of the trial judge has the effect of 
precluding the Commissioners from regulating speed 
in congested sections, dangerous points, or in any 
manner establishing a lesser speed than 22 miles any¬ 
where in this District. This, we contend, in view of 
the" authorities cited, is clearly erroneous. 

Respectfully submitted, 

FRANCIS H. STEPHENS, 
ALEXANDER H. BELL, Jr., 
Attorneys for Plaintiff in Error. 


(4318) 



